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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revisign application to Government of India:
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A revision application lies to the Under Secretary, to the Government of india, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside india export to Nepal or Bhutan, without payment'of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be- made in duplicate in Form No. EA-8 as specified dnder
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. : '
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

()

(®)

(@)

@)

(b)

@

DT TG Yo AR, 1944 B 4R 35—d1 /35-5 B faia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special:b:ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of éppeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA—3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in -
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the kench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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[n case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penality confirmed by
the Appellaie Commnssnoner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Sectlon 83 & Section 86 of the Flnance Act, 1994)

Under Cen:ral Excise and'Sérvice Tax, "Duty demanded” shall l_nclude.
M amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable: under Rule 6 of the Cenvat Credlt Rules.
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In view of above, an appeal agamst thls order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty—=s /
alone is in dispute.’




4
F.NO.V2(21)80-81-82-&83/Appeal-l/Ahd-11/16-17

. ORDER IN APPEAL

The subject appeals are filed by M/s. Vishnu Pouch Packaging Pvt.
Ltd.,having their four units at viIIage-Moraiya,Ahmedabad (hereinafter
referred to as ‘The Appellants’) against the Order in Original No.55 to
58/Refund/2016 all dated 08-9-16 (hereinafter referred to as ‘the impugned orders")
passed by the Asstt. Commissioner, Central Excise, Div-IV, Ahmedabad-II
(hereinafter referred to as ‘the adjudicating authority’). The appellants herein are
engaged in the manufacture of Pan Masala falling under Chapter 21 of the First
Schedule to the Central Excise Tariff Act,1985. The appellant is paying duty
on the goods in terms of Pan Masala Packing Machines (Capacity Determination
arid Collection of Duty) Rules, 2008 (hereinafter referred to as the PMPM Rules).

2. . Brief facts of the case is that the appellants had filed four refund
claims on dated 1. 13-5-16 for Rs.5916516/- 2. 10-5-16 for Rs. 56600903/-3. 10-
5-16 for Rs.4809935/-and 4' on 13-5-16 for Rs.2008645/- said refunds of
proportionate duty for 02 to 6 days i.e. from 18.05.2015 to 23.05. 2015 during
that period for which various PPMs were sealed and seized by the Officers
of DGCEI, DZU, New Delhi. They had requested for de-sealing of said PPMs

for operating pouches .The proportionate duty amount as mentioned above was
claimed as refund, with regards to the refund of duty already deposited by the
appellants. The refund was claimed mainly on the ground that during the said
days, they could not conduct any manufacturing activity, as those PPMs were
sealed and seized by the DGCEI Officers. The appellants were issued four show

cause notices and vide said orders; the adjudicating authority has rejected all

refund claims.
3. Being aggrieved with the impugned orders, the appellants preferred these
appeals on the following main grounds. i
That the total amount involved in the refund claims is around Rs.7
crores taking into consideration the high amount involved in the case, an out of
turn early hearing is requested to be considered.
That the said refund claims are not in terms of Rule 10 of the PMPM Rules;

that as a result of seizure of the PPMs, the possession of all the said PPMs was
with the Central éovernment and therefore, for the said period, no duty is to @_

be paid. The appellants relied upon the decision of the Hon'ble Tribunal in the
case of Dhariwal Industries Ltd. and Rajat Industries P. Ltd.

|
:
That the adjudicating authority has committed error in considering and :
calculating the refund claim filed. It was to be examined in light of the statutory {
provision under Rule 10 of the PMPM Rules. That the said Rule 10, of the PMPM

Rules provides for abatement in case of non-production of goods subject to the °

conditions mentioned in the said Rules. In the present case, the issue before the

adjudicating authority was with regards to the refund of amount of duty already /

N\ ol




; F.NO.V2(21)80-81-82-883/Appeal-1l/Ahd-11/16-17
deposited by the appellant and subsequent to the deposit of duty, the
appellant were not allowed to manufacture the notified goodsﬂ by way of
sealing and seizure of the PPMs by the officers of DGCEIL. The word "abated"
has not been defined in the statute and therefore the ordinary meaning assigned
to the said word has to be considered. The word abatement means to reduce,
whereas, in the present case issue was of refund of duty already deposited.

The impugned order is legally not sustainable.

The adjudicating authority has examined the provisions of Rule 16 of the
PMPM Rules and has held that the said Rule 16 deals with the permanent closure
of the factory and the refund claim could not be associated as it was on totally
different circumstances. The appellants in support of applicability of Rule 16
of the PMPM Rules had relied on the decision of the Hon'ble Tribunal in the case
of Dhariwal Industries Ltd. vs. Commissioner of CE &ST.The Hon'ble Tribunal

~ held that ‘the provisions of Rule 16 would apply in case a manufacturer closed
down his factory in respect of all the machines installed in the factory.” Thus, for
the period for which they could not use the instailed PPMs, no duty is
required to be paid, and the amount of duty deposited in advance is required to
be refunded. The said decision of the Tribunal was binding on the adjudicating

authority.

The adjudicating authority in para 14 of the impugned order has opined that
no duty of excise is required to be paid by the appellant for the period when its
PPMs .were sealed and seized by the DGCEI officers. The appellants refers to
the provisions of Rule 18 of the PMPM Rules. The said Rule 18 is reproduced
below;.

O - "provisions to apply mutatis-mutandis - Except as herein
- provided, all provisions of the Act and Central Excise
Rules, 2002, including those relating to maintenance of-daily
stock account, removal of goods on invoices, filing of
returns and recovery of dues shall apply mutatis—
mutandis”, '

Rule 18 of the PMPM Rules, provides for the applicability of the provisions of
Central Excise Act and Rules mutatis-mutandis. The impugned order having been

passed without considering the PMPM Rules is legally not sustainable.

In the present case, the appellants did not intend to dlscontmue the &
manufacturlng activity at any stage, but it was the department which had
sealed and seized the PPMs resulting in total closure of the factory of the
appellant Therefore, there was no reason to deny the refund claim for the
period when all the machines were sealed and seized by the department.

The appellants had relied upon the decision of the High Court of Punjab
and Haryana in the case of Godwin Steels (P) Ltd., wherein, it was held that
Central' Excise duty is Section 3 of the Central Excise Act is the main charging
section and thus if no goods are manufactured or produced, the manufacturer

is not required to pay duty. As such, the impugned orders are legally not
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sustainable.

4, Personal hearing was fixed on dated 06.1.2017, Shri N.K.Tiwari, Advocate,
appeared on behalf of the appellants and reiterated the submissions made vide their
appeal memorandum. He cited the Orders of 1. Godwin Steels [P] Ltd. Vs. CCE,
Chandlgarh 2010[254]ELT 202 [P&H] 2. Dhariwal Industries Ltd. Vs.
Commlssmner of CE &ST,Vadodara-I 2015[330] ELT 639 [Tri,Ahmd] and
submitted that following the same ratio, that no duty of excise is réquired to be
paid by the appellant for the period when its PPMs were sealed and seized by the
DGCEI officers. Appeals be allowed. I have carefully gone through the case
records, OIO's, submissions made by the appellants and the case laws cited by the

appellahts.

5. I;find that, that the said refund claims are not filed in terms of Rule 10 of
the PMPM Rules: that as a result of seizure of the PPMs, the possession of all the
said PPMs was with the Government and therefore, the appellant have claimed
that for the relevant period, no duty is required to be paid. Therefore, The
impugned orders being unreasoned should be quashed and set aside.

6. I find that the adjudicating authority has considered the refund claims
filed, in the light of the statutory provision under Rule 10 of the PMPM Rules. The
said Rule 10 of the PMPM Rules provides for abatement in case of non-production

of goods subject to_the conditions mentioned in the said Rules. In the present

‘case, the issue before the adjudicating authority was with regards to the refund of
amount .of duty already deposited by the appellant and subsequent to the

deposit of duty, the appellants were not allowed to manufacture the notified

goods by way of sealing and seizure of the PPMs by the officers of DGCEI,

New Delhi. It was submitted by the appellants that the present refund claims
filed, it was not under the provisions of Rule 10 of the PMPM Rules. Rule '10 of the
PMPM Rules stipulates that in case a manufacturer did not produce notified
goods for a continuous period of 15 days or more, the duty on proportlonate
basis shall be abated. Whereas, in the present case the issue is refund of
duty ';fa’lready deposited. Therefore, said impugned orders are not
sustafnablei , _ , y

G
7. ‘Further, I find that the adjudicating authority has examined the
provisions of Rule 16 of the PMPM Rules and has held that the said Rule 16
deals with -the permanent closure of the factory and the refund claim could
not be associated as it was on totally different circumstances. The appellant
in support of its contention of applicability of Rule 16 of the PMPM Rules had
relied on the decision of the Hon'ble Tribunal in the case of Dhariwal
Industrjes Ltd. vs. Commissioner of CE &ST, 2015 (330) E.L.T, 639 (Tri. -
Ahmd.).

"Hon'ble Tribunal while making a distinction between Rule 10 and Rulef

F.NO.V2(21)80-81—82-&83/Appeal-|l/Ahd-Il/16-17
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16 of the said Rules had held that

“the Refund - Excise duty paid for period of non-production -
Closure of factory due to Ministry of Environment and Forest
Notification and subsequent reopening of factory upon direction
of Supreme Court - Rejection of claim as being contrary to Rule
10 of Pan Masala (Packing Machine Capacity Determination and
Collection of Duty) Rules, 2008 - HELD : Refund claim to be
covered under Rule 16 ibid - No bar in impugned Rules on
reopening factory once declaration of permanently ceasing to
work made by manufacturer - Clear intimation of factory closure
provided in letter dated 8-2-2011 as required under Rules, to
imply surrender of registration - Assessee not to be penalized by
rejecting refund claims, for reopening factory - Such reading of
provision, to be totally unjust, improper and against all cannons
of natural justice and fair play - Assessee entitled to refund of
duty - Impugned order liable to be set aside - Section 11B of
Central Excise Act, 1944. [paras 13, 14]

Interpretation of statutes - Rule 10 viz-a-viz Rule 16 of Pan
Masala (Packing Machine Capacity Determination and Collection
of Duty) Rules, 2008 - Rule 10 ibid extends abatement in case of
non-production of goods for certain period - Rule 16 ibid
applicable where manufacturer closes factory in respect of all
machines installed in factory. [para 9]”.

8. Further, I find that the adjudicating authority has e>_<amined the
provisions of Rule 16 of the PMPM Rules and has held that the said Rule 16 deals
with the permanent closure of the factory and the refund claim could not be
associated as it was on totally different circumstances. The appellant in support
of its contention of applicability of Rule 1.6 of the PMPM Rules had relied on
the decision of the Hon'ble Tribunal in the case of Dhariwal Industries Ltd. vs.
Commissioner of CE &ST, Hon'ble Tribunal while making a distinction
between Rule 10 and Rule 16 of the said Rules had held that the expression "a
manufacturer permanently ceases to work with respect of all the machines
installed in the factory" in Rule 16 of the PMPM Rules had a wide amplitude
and should be read with a comprehensive meaning to cover the situation
other than that provided under Rule 10 of the PMPM Rules. The Hon'ble Tribunal
held that ‘the provisions of Rule 16 would apply In case a manufacturer closed
down his factory in respect of all the machines installed in the factory.” In the
presenttase, the appellant did not intend to close down its factory, but by an
action of the department all the operational PPMs were sealed and seized
under Section 110 of the Customs Act,1962 as made applicableAto the Central
Excise matters. Therefore, the appellant could not manufacture the notified
goods because of the sealing and seizure of all the installed PPMs and the entire
factory was closed by an action of the department. Therefore, for the
relevant period for which the appellants could not use the installed PPMs, no
duty is re.quired to be paid and the amount of duty deposited in advance is

required to be refunded.

9. Further, I find that, the judicial discipline demands that an order
passed.by the higher appellate forum is binding on all the lower authorities. In

the present case, the Hon'able Tribunal in the case of Dhariwal Industries Ltd.,

F.NO.V2(21)80-81-82-&83/AppeaI-II/Ahd-ll/16-17
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having held that

“Excisability - Pan masala - For period before commencement of
production in assessee unit - No Excise duty can be imposed
under Rule 9 of Pan Masala Packing Machines (Capacity
Determination and Collection of Duty) Rules, 2008 - These Rules
are framed under Section 3A of Central Excise Act, 1944 with
object of prevention of evasion of Excise duty, but that does not
mean Excise duty can be charged for period prior to
commencement of production - Excise duty is on production or
manufactured of goods - Sections 2(f) and 3 of Central Excise

Act, 1944, [para 10]”

The provisions of Rule 16 of the PMPM Rules are of all the machines
installed in the factory. The said decision of the Tribunal was binding on the
adjudicating authority. The impugned Orders having been passed in contravention, to
the judicial discipline is illegal and as such, same deserves to be quashed and set

aside.

10. Further, I find that, The adjudicating authority in para 14 of the impugned
order has relied on the decision of the Hon'ble Tribunal in the case of Rajat
Industries Pvt. Ltd., reported at 2012 (284) E.L.T.581 (Tri.Delhi), that
no duty of excise was requiredb to be paid by the appellant for the period when its ;

PPMs were sealed and seized by the DGCEI officers:-

r

" 9. The issue involved in this appeal is whether the revenue with i
the aid of Rule 9 of PMPM Rules, 2008 framed under Section 3A of ;
the Central Excise Act, 1944 can levy and charge excise duty from
the assessee for the period before the commencement of production it

in the unit? i
: i

10. In order to find answer to this question it would be useful to

have a look on the relevant provisions of the Central Excise Act, CD

relating to levy and collection of excise duty. Section 3 of the Excise =

Act is the main charging section which provides that there shall be

levied and collected excise duty on excisable goods which are

produced or manufactured in India. From this, it is evident that '

excise duty is an incidence of tax on production or manufactured of '

the goods. That being the case, it is difficult to sustain the plea that !

the appellant assessee can be charged excise duty for the period }
|
!
|

during which his unit had not even commenced the production. The
department is seeking to justify the impugned order under Rule 9 of
PMPM Rules of 2008 framed under Section 3A of the Central Excise
Act. Section 3A confers power on the Central Government to charge
excise duty on the basis of capacity of production in respect of
notified goods. The basic object of conferring such power on the i
Central Government is to prevent evasion of excise duty in respect of it
certain excisable goods with a view to safeguard the interest of
revenue. This, does not mean that Section 3A confer power on the 4
Government to frame the rules to charge excise duty for the period ;
prior to the commencement of production. Therefore, in our view the _ i
impugned order confirming demand for first three days of May 2009 i
when the production had not even commenced cannot be i
sustained.”

However, I find that the duty, which is not required to be paid but paid falls
under the categoryof “Deposit” as per catena of decisions and required to be
refunded. GOI (Revision authority) in case of MARAL OVERSEAS LTD as
reported in 2012 (277) E.L.T. 412 (G.0.1.) has held that

“The said duty which was not required to be paid can only be
treated as deposit and is to be refunded back in the manner it was
paid either from cenvat credit or cash.”

fe
4, 2 /
i apa0” W A

(
"\
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Again the same position is reiterated by GOI ( Revision authority) in case of

DUKE CONSUMER CARE LTD reported in 2012 (285) E.L.T. 475 (G.0.1.)
has held that:- :

“Clearance on payment of duty was not required - Rebate not
admissible - However duty paid without authority of law cannot be
treated as_duty but it has to be treated as deposit_made with
Government on_his own volition - Applicant allowed to take re-credit
of said amount in their Cenvat credit account.”

I find that, the relevant provisions of Rule 18 of the PMPM Rules are reproduced
below;

"provisions to apply mutatis-mutandis - Except as herein
provided, all provisions of the Act and Central Excise
Rules,2002, including those relating to maintenance of daily
stock account, removal of goods on invoices, filing of returns
and recovery of dues shall apply mutatis-mutandis".

I find that in para 14 of the impugned order, although, original authority hold
that: "

“during the period of seizure PPMs could not have been used
by the said assesseefor manufacture of their final products. It
is well settled that the duty of excise is on the goods
manufactured. Since the good could not have been
manufactured because of the PPMs being under seizure,
therefore to levy and collect duty for the period when the said
27 PPMs were sealed & seized, would be against the basic
tenets of charging of duty of excise.”

but has erred in holding that there is no provision in the PMPM Rules to deal with
such situation. I find that, Rule 18 of the PMPM Rules, provides for the applicability
of the provisions of Central Excise Act and Rules mutatis-mutandis. The

impugned order having been passed without considering the PMPM Rules is legally

not sustainable.

11, Further, I find that, the adjudicating authority has tried to distinguish

the binding decision of the Hon'ble Tribunal by observing that the facts in both

the cases are different. In the case of the Dhariwal Industries Ltd. before the
Hon'ble Tribunal, the issue was with regards the refund claim for 6 days when the
factory was closed by the éaid manufacturer. in the said case, thé said
manufacturer on its own volition had closed the factory and thereafter
after six days restarted the manufacturing activity and it was for the six
days when the entire factory. ‘was closed, the said manufacturer had claimed
the refund of duty paid. In the present case, the appellants did not intend to
discontinue the manufacturing activity at any stage, but it was the
department which had sealed and seized the PPMs resulting in total closure of
the factory of the appellant. In the present case, the action of the officers of
DGCEI in sealing and seizing the operatiolnal PPMs, had led to the closure of the
entire 'factory of the appellants, and therefore, there was no reasoh to deny the
fefund claims for the period when all the machines were sealed and seized
by the department. '

=
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12. I rely upon the decision of the High Court of Punjab and Haryana
in the case of Godwin Steels (P) Ltd. reported in 2010{254] ELT 202
[P&H] wherein, it was held that

"production capacity based duty - Factory starting
production for first time from middle of month - Duty
payable whether for whole month - Assessee opting
to pay duty under compounded levy scheme from 17-
11-1997, duty imposed for entire month - HELD :
Wholly unjust for Department to recover duty for
whole “month during which factory not commenced
production - No liability to pay duty during period of
non-production-Erstwhile  Section 3A of Central
Excise Act, 1944 read with Rule 96ZP(2) of erstwhile
Central Excise Rules, 1944.[paras 2, 3]”

13. I rely upon the decision of the High Court of Punjab and Haryana in the
case of Godwin Steels (P) Ltd.reported in 2010[254] ELT 202 [P&H] wherein, it
was held that ‘Central Excise duty is Section 3 of the Central Excise Act is the
main charging section and thus if no goods are manufactured or produced, the
manufacturer is not required to pay duty. Section 3A of the said Act only proVide
a method of collecting duty, without changing the basis of charging duty i.e. duty
is to be charged on the goods manufactured.” I find that, the adjudicating
authority has ignored the above binding decision of the Hon‘able High Court.

Therefore, the impugned orders are not sustainable.

14, Further, I find that, the said refund claims are not in terms of Rule 10 of
‘the PMPM Rules; but as a result -of seizure of the PPMs, the possession of the
said PPMs was with the Central Government and therefore, for the relevant
period, no duty is required to be paid by the appellants. I rely upon the
decisions of the Hon'ble Tribunal in the case of Dhariwal Industries Ltd. reported
at 2015[330] ELT 639  [Tri,Ahmd] and Rajat Industries P.
Ltd.2012[284]ELT581[Tri.Del]. Which are squarely applicable to this case.
Therefore, I hold that the said refund claims are admissible to the appellants.

15. . In view of the foregoing discussion and findings, I Set-aside impugned Orders

and allows all the appeals filed by the appellants.

16. e ZaRT Got ST S ST T HUCHT SRET aleh & R ST &

The appeAaIs filed by the appellants stand disposed off in above terms.

(3T 9ER)

@y’ 0
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Attested
»&’jé)
(K.K.Parmar )

Superintendent (Appeals-IT)
Central excise, Ahmedabad.

By Reqgd. Post A. D

1. M/s. Vishnu Pouch Packaging Pvt. Ltd.,
Plotno.4RS,n0.431/p/7/p, Rachana Estate,
village-Moraiya,Ahmedabad.

2. M/s. Vishnu Pouch Packaging Pvt. Ltd.,

@ Plot no. 49-50,Mahagujarat Estate,
3 village-Moraiya,Ahmedabad.

3. M/s. Vishnu Pouch Packaging Pvt. Ltd.,
Plot no. 4,Ahmedabad Ind. Estate,
village-Moraiya,Ahmedabad.

4. M/s. Vishnu Pouch Packaging Pvt. Ltd.,
Survey no. 431. Sub plot no. 31,
village-Moraiya,Ahmedabad.

Copy to.

1. The Chief Commissioner, Cehtral Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Dy. Commissioner, Central Excise, Div-1V, Ahmedabad-II
4.The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.
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6. Guard file.
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